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Persuasive Appellate Practice

Hon. Hany Mawla, J.A.D.
Heather Joy Baker, Clerk to Supreme Court of New Jersey

Raj Saadeh, Esq.
Moderated by:  Christina Vassiliou Harvey, Esq.

1. Preserving the record and preventing error.

• Effective appellate practice starts in the trial court.  Make sure we have something to review.
• Make your objections.

• Mark all exhibits you intend to introduce in order for the record to capture the ones the judge kept out.

• Assure all bargains struck, whether with the court or the adversary, are memorialized in some way on the
record.

• Decline crazy suggestions from the court or the adversary.
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Reviewable Error

• Plain error and harmful error are the same.

• They are defined as the type of error “clearly capable of producing an unjust
result.” R. 2:10-2.

Types of error we do not review
• Generally, all other errors “shall be disregarded by the appellate court.” R. 2:10-2.

• Harmless error

• Invited error

“The doctrine of invited error operates to bar a disappointed litigant from arguing on appeal that an 
adverse decision below was the product of error, when that party urged the lower court to adopt a 
proposition now alleged to be the error.”

N.J. Div. of Youth & Family Servs. v. M.C. III, 201 N.J. 328, 340 (2010). 
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Raise all of your claims below 
because . . . 

• It is a well-settled principle that our appellate courts will decline to consider
questions or issues not properly presented to the trial court when an
opportunity for such a presentation is available "unless the questions so
raised on appeal go to the jurisdiction of the trial court or concern matters of
great public interest."

Nieder v. Royal Indem. Ins. Co., 62 N.J. 229, 234 (1973)

Amplification:
Errors which can be fixed

• Rule 2:5-1(b)

Upon the filing of a notice of appeal a trial judge may file “an amplification of a 
prior statement, opinion or memorandum.” 
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2. Standards of Review
Discretion

• We do not second-guess the exercise of sound discretion because we
recognize "[j]udicial discretion connotes conscientious judgment, not
arbitrary action; it takes into account the law and the particular
circumstances of the case before the court."  Higgins v. Polk, 14 N.J. 490,
493 (1954).

• We reverse only misapplications of discretion.

What is abuse of discretion?

• The determination is so “wholly unsupportable as to result in a denial of justice.”

• An appellate court should:

reverse only if [it] find[s] the trial judge clearly abused his or her discretion, such as 
when the stated "findings were mistaken[,] . . . the determination could not 
reasonably have been reached on sufficient credible evidence present in the 
record[,]" or the judge "failed to consider all of the controlling legal principles[.]"  

Clark v. Clark, 429 N.J. Super. 61, 72 (App. Div. 2012) (alterations in original) (quoting 
Gonzalez-Posse v. Ricciardulli, 410 N.J. Super. 340, 354 (App. Div. 2009)). 
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Questions of Law

• When our review addresses questions of law, we are not bound to defer to
the legal conclusions of a trial judge.

Balsamides v. Protameen Chems., Inc., 160 N.J. 352, 372 (1999)

• We engage in a de novo review.

Credibility

• We defer to the trial court's credibility findings.  State v. Cerefice, 335 N.J. Super. 374, 383 (App. Div. 2000).

• We give deference to the views of the trial judge on intangibles not transmitted by the record such as 
witness credibility, demeanor, and the “feel of the case.” Rolnick v. Rolnick, 262 N.J. Super. 343, 359 (App. 
Div. 1993) (quoting Dolson v. Anastasia, 55 N.J. 2, 7 (1969)).

• An appellate court may not weigh the evidence, assess the credibility of the witnesses, or make conclusions
about the evidence and should not disturb the result reached by the trial judge, even though it has the 
feeling it might have reached a different conclusion were it the trial tribunal.  State v. Barone, 147 N.J. 599, 
615 (1997).

• A trial court “‘hears the case, sees and observes the witnesses, [and] hears them testify,’ it has a better 
perspective than a reviewing court in evaluating the veracity of witnesses.” Pascale v. Pascale, 113 N.J. 20,
33 (1988) (quoting Gallo v. Gallo, 66 N.J. Super. 1, 5 (App. Div. 1961)). 
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Attacking credibility findings

• Findings inconsistent with the testimony.

• No explanation why a party was found credible or not.

• Finding both parties credible.

• Finding a witness credible who made clear errors in his/her findings.

• Slutsky v. Slutsky, 451 N.J. Super 332 (App. Div. 2017).

3. Emergent Applications/Motions

• Emergent Relief R. 2:9-8

IS MY MATTER EMERGENT?

Does it involve an application to extend time to file a notice of motion, motion for leave to 
appeal, motion answer or brief?   

If YES, NOT emergent.  File a motion in the normal course. 

Is the threatened harm or injury likely to take place within the regular 3 - 4 week turnaround of 
a motion taken in the normal course?  

If NO, NOT emergent.  File a motion in the normal course.
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Motions for Leave to Appeal MLA
• Standard for MLA:  Appellate Division (R. 2:2-4) ‟In the Interest of Justice”; Supreme Court (R. 2:2-2) “To prevent irreparable injury”

• R. 2:5-6 

• Must be filed within 20 days after date of service of order, administrative decision or notice of such administrative action.

• Filing itself does not automatically stay proceedings in trial court or agency.

• Brief must address why leave to appeal should be granted and the merits.

• R. 2:8-1

• Supporting brief may not exceed 25 pages without leave of court.

• Unless requested by court, no oral argument on motions in the Appellate Division.

• Approximately 20% granted.

• Rarely granted on calendar, discovery issues, or from the exercise of judicial discretion.

• Often granted on matters involving important issues of law, where ruling was clearly erroneous or prejudicial, or where practicality
dictates resolution of the issue now. 

• Court may deny, grant and summarily dispose, or grant without reaching merits.

• When motion for leave to appeal is granted and not summarily disposed, matter is accelerated.

• Accelerated scheduling order will be issued for the filing of briefs and appendices.  (Appellate Division only)

More Motions

• Motion for a Stay R. 2:9-5 Crowe v. DeGioia, 90 N.J. 126 (1982).

• Move to supplement R. 2:5-5, do not try to slip things in not included in the record 
below. 

• Move to strike

• Move to dismiss

• Move to accelerate
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DON’T ATTACH IMPORTANT DOCUMENTS TO 
BRIEFS ON MOTIONS

• R. 2:6-1

• Anything that you deem important to support your position must be in the
record or we will not see it.  If you include motion certifications, please also
include the exhibits.

DO ANY MOTIONS TOLL THE TIME TO FILE 
BRIEFS IN THE APPELLATE DIVISION? 

• R. 2:6-11(g) provides a list, in addition to those provided in R. 2:5-5(a) and R. 2:8-
3(b) (motion for summary disposition), of motions that toll the time to file the next
brief due.
• Motion to supplement the record in trial court;
• Motion to strike the entirety or portions of a brief or appendix;
• Motion to dismiss;
• Motion for final remand;
• Motion to stay appellate proceedings; and
• Motion to file over length merits brief. 
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4. Notice of Appeal/Appellate CIS

• Appeals are taken from orders and judgments—not oral decisions.

• If you fail to list the order you are appealing from, you have not appealed it.

• In completing the CIS: CAREFULLY INCLUDE ALL SUBJECTS.

• If you don’t state an issue in the CIS, we need not consider it.

R. 2:5-1(f)(1) 

• The Rule is unhelpful.

A notice of appeal to the Appellate Division may be in the form prescribed by 
the Administrative Director of the Courts as set forth in Appendix IV of these 
Rules. 

. . . . 

The notice of appeal to the Appellate Division shall have annexed thereto a 
Case Information Statement as prescribed by subparagraph 2 of this rule. 
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"While the rule does not in terms so provide, it is clear that it is only the judgments or orders or parts 
thereof designated in the notice of appeal which are subject to the appeal process and review."  
Pressler & Verniero, Current N.J. Court Rules, cmt. 6.1 on R. 2:5-1(f)(1) (2017) (citing Sikes v. Twp. of 
Rockaway, 269 N.J. Super. 463, 465-66 (App. Div. 1994)) (rejecting review of the trial court's denial of 
a request for special interrogatories because the issue was not listed in the notice of appeal).  

“If the notice designates only the order entered on a motion for reconsideration, it is only that 
proceeding and not the order that generated the reconsideration motion that may be reviewed."  Ibid.
(citing W.H. Indus., Inc. v. Fundicao Balancins, Ltda, 397 N.J. Super. 455, 458-59 (App. Div. 2008)). 

5. WRITING

• LESS IS MORE
• Lead with your best argument and tell us what was wrong and why.

• Capture the essence of your best argument in the first 100 words of the preliminary statement.

• Sentence length 20 words.

• Paragraph length 150-200 words.

“If you can’t explain it simply, you don’t understand it well enough.”

-Albert Einstein
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Don’t lose your audience 

• We've read the record and know much of the law.
• Avoid repetitive or trivial arguments.
• Avoid being dramatic/hyperbolic in words or punctuation. 
• Limit the use of footnotes.
• Don’t exhaust the brief page limits if there is nothing to say.
• Don’t file a reply brief just for the sake of it.
• Avoid attacking the other client, your adversary, or the trial judge.
• Know when to file a cross-appeal.

Mechanics of Brief Writing

• Draft a non-argumentative statement of facts.
• Cite the record correctly and honestly.
• Acknowledge and do not ignore the standard of review in the argument.
• Do not rely on cases that are not binding on us.  But if you do, know that pursuant Rule

1:36-3, unpublished cases cannot be cited in the brief unless the court and all parties are 
served with copy of the opinion and all contrary unpublished opinions known to counsel.

• Don’t cite to irrelevant cases.  Bad analogies de-legitimize your argument.
• Structure your arguments to hinge on one another i.e.; if you do not find a then b, if you do 

not find b then c.
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Basic sentence structure

Subject Verb Object

Other things to consider

•Try to keep sentences 20 words in length.

• If you write three long sentences, consider a
short one.

•Avoid using passive verbs.
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Basic paragraph structure

•A paragraph should contain/address one idea.

•The first sentence should express that idea.

• Ideal paragraph length is 150-200 words.

•Paragraphs should be no longer than one-half to
three-quarters of a page in length.

Punctuation/emphasis/tone
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United States v. Snider, 976 F.2d 1249, 1250 (9th Cir. 1992).

“We do not (except in the caption) follow the appellant's counsel's interesting practice of writing the names of the people
involved in CAPITAL LETTERS. Neither do we follow the appellee's counsel's practice of writing appellant's name in BOLD-
FACED CAPITAL LETTERS. Nor do we intend to write all numbers both as text and numerals, as in ‘eleven (11) loose teeth, two
(2) of which were shattered[;] moreover, her jaw was broken in three (3) places.’ Appellee's Brief at 7. Finally, we will also not

‘set off important text’

by putting it on

‘separate lines’

and enclosing it in

‘quotation marks.’

See id. at 10. While we realize counsel had only our welfare in mind in engaging in these creative practices, we assure them
that we would have paid no less attention to their briefs had they been more conventionally written.”

NEVER USE !!!!!!!!!!

•Never use an exclamation point in formal legal writing.
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Can you spot the irritants?

•The Plaintiff committed three acts of domestic violence
in two weeks. Although defendant obtain a Temporary
Restraining Order, she was unable to gain any assistance
from local police! The Judge erred by failing to enter an
Order nunc pro tunc granting Plaintiff sole and exclusive
possession of the marital residence. For these reasons,
the Trial Court must be reversed.

Repetition is not the key

•Do not utilize repetition as a means of showing
emphasis.
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Avoid distracting the reader

•Refraining from unnecessary capitalization of names,
pleadings or unimportant objects;

•Creating acronyms that don’t exist in common App. Div.
usage; and

•Ending sentences with dates, cites, names and qualifiers.

Strike the proper balance & tone

•Be conversational, but not colloquial or overly formal.

•Do not attack the trial judge.

•Whether directly or indirectly; do not level personal
attacks against the other client, the adversary or the
adverse expert.
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Avoid Using the Passive Voice

Limit use of footnotes

• “I deplore resort to footnotes not only in this case in particular but in judicial
opinions generally. They distract. They cause the reader to drop the eyes; to
absorb what is usually a monumental piece of irrelevancy or pseudo-scholarship
but is sometimes—as here—a significant pronouncement that rightly belongs in
the text; and then to return, without skipping a beat, to the point of departure
on the upper part of the page. The whole irritating process points up the
soundness of John Barrymore's observation that "[reading footnotes is] like
having to run downstairs to answer the doorbell during the first night of the
honeymoon,"

In re Opinion 662 of the Advisory Comm. on Prof'l Ethics, 133 N.J. 22, 32 (1993)
(Clifford, J. concurring)
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Organize before writing

•Prepare and outline

Ways to limit verbosity
• “The initial briefs of parties shall not exceed 65 pages and reply

briefs shall not exceed 20 pages.”

R. 2:6-7
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Edit, edit and edit again

• Before filing your brief, read it at least five times for the
following:

• 1. Organization

• 2. Comprehension

• 3. Grammar/Punctuation

• 4. Citation

• 5. Oral argument preparation (do this part aloud)

6. Oral Argument

• Know the judges on the panel – their names and reputations.
• Know the oral argument style of the judges.  Watch them in action.
• We conference before and after oral argument to discuss any specific issues or

disagreements.  We are prepared, so there is no need to recite the record.
• At the outset of oral argument, reserve a few minutes for rebuttal if you are the appellant.
• Answer our questions.  We do not ask rhetorical questions.  If we ask a question it is likely

something that requires clarification or an understanding in our minds that we want to 
confirm.  Therefore, know the record and the briefs.

• Practice your oral argument.  Do not invent things you haven’t practiced.
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Oral argument cont’d.

• Be conversational, but neither arrogant nor too formal in argument.
• Be prepared to jump around from issue-to-issue based on the questioning.
• If we don’t ask about something it’s because we are comfortable with the subject

based on the briefing—not because we are unaware of its import or somehow
missed it.

• If you do not understand a question, please ask for clarification.  We are keenly
aware of the pressures of appellate practice.

• Be prepared for questions regarding facts and case law adverse to your client’s
position.

7. Think about appellate practice when you
don’t have an appeal

• Read published and unpublished case law from the App. Div. & Supreme Court

• Read/subscribe to online legal writing blogs.

• Study the New Jersey style manual.

• Keep handy the appellate standards of review.

• Confer with friends in the bar who frequently appear before the App. Div.

• Read appellate practice treatises.
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